AMERICAN YEARBOOK OF INTERNATIONAL 


LAW ISSN: 2732-9925 
Vol.3, 2024 Article 7 


The diplomatic status of the State of Palestine: 
historiographical-legal notes on the Brazilian opinio juris 
from 1985 to 1990 


Felipe Kern Moreira 


DOI: 10.528 1/zenodo.14290176 


Follow this and additional works at: 
https://ayil.rf.gd/index.php/home 


Recommended Citation 


Moreira, F. K. (2024). The diplomatic status of the State of 
Palestine: historiographical-legal notes on the Brazilian opinio 
juris from 1985 to 1990. American Yearbook of International 
Law, vol. 3, 420-459, Article 7 


Available at: 
https://ayil.rf.gd/index.php/home/issue/current 


This article is brought to you for free and open access by CEIJ. It has been accepted 
for inclusion in American Yearbook of International Law. For more information, 
please contact: AYIL@usa.com 


420 


The diplomatic status of the State of Palestine: 
historiographical-legal notes on the Brazilian opinio juris 


from 1985 to 1990 


DOI: 10.528 1/zenodo.14290176 


Felipe Kern Moreira, Professor of International Law and 
International Relations at the Faculty of Law of the Federal 
University of Rio Grande (FURG). Permanent Professor of the 
Postgraduate Program in Coastal Management-PPGC/FURG, 


Brazil 


Abstract: This contribution describes itineraries of Brazilian 
legal positions regarding the State of Palestine from 1985 to 
1990. It analyzes the content of the Opinions of the Legal 
Advisers to the Ministry of Foreign Affairs of Brazil as 
informative and subsidiary contents of the Brazilian opinio juris. 
The Opinions range from the status of the Palestine Liberation 
Organization to the legal understanding of the state in statu 
nascendi. It indicates ruptures and continuities in the 
constitution of the legal foundations for recognizing the State of 
Palestine, which would occur in 2010. The article adopts as a 
methodology a review of Legal Opinions using specific 
literature on state recognition with particular attention to the 


Brazilian state. 
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Introduction 

In December 2010, the Brazilian Ministry of Foreign Affairs 
recognized the State of Palestine. This act culminates a series of 
initiatives over the last decades that shape the Brazil-Palestine 
bilateral relationship. The uncertainties and controversies on the 
subject, in terms of Brazilian foreign relations policy practice, 
are also registered in the Legal Opinions of the Itamaraty’. 

State recognition is one of the most complex chapters of legal 
theories of international law. At the factual level, there are 
decisive elements of the passage to political environments 
organized according to patterns heterogeneously agreed upon by 
the states. Therefore, the state persists as the main axis of 
legitimacy in contemporary international society. The most 
obvious proof of the existence and effectiveness of a system of 
international law is the mutual recognition of legal capacities 
between states. It means the ability to exist (de facto state) and 
relate to other autonomous international political units. 


Legal propositions on state recognition seek to systematize 


1This article uses the term Itamaraty to interchangeably refer to the Ministry of 
Foreign Affairs of Brazil because the headquarters of the Ministry of Foreign Affairs 
of Brazil is called Itamarty Palace (“Palacio do Itamaraty”). 
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recurrent patterns of a theme resulting from political processes 
in different cultural and historical contexts. Suppose the history 
of each state is unique, and, even so, it is possible to identify 
similar and contrasting elements with the history of other states. 
How is it possible to situate the Brazilian recognition of 
Palestine in the propositions of Public International Law? This 
article seeks to register these historiographic-legal notes from 
the opinio juris of the Brazilian state from 1985 to 1990. 

The purpose of this article is to describe itineraries of Brazilian 
positions regarding the process of recognition of the Palestinian 
State. The sources of this research concerning the positions of 
the Brazilian State mainly originate from the Legal Opinions of 
the Itamaraty, a notable historiographic source organized and 
published by the Brazilian Federal Senate. The itinerary of 
Brazilian positions is analyzed with attention to moments of 
impasses and uncertainties, such as deciding on the legal status 
of representatives of the Organization for the Liberation of 
Palestine in 1988 or even on the proclamation of an independent 
State of Palestine in 1989. 

In time, this study takes place in the legal field. The complexity 
and scope of the political processes involving the Palestinian 
State are essential elements for understanding Brazilian 
recognition, but if they were duly included in this research, it 


would no longer be a contribution with the purpose already 
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expressed. 


State Recognition under International Law practices 

In the fourth edition of Alfred Verdross' 1959 classic 
“Volkerrecht”, it was possible to find an apologetic chapter on 
the deniers of international law (“Die Leugner des 
Volkerrechts”) (Verdross, 1959). In this chapter, a summary of 
arguments against the existence or effectiveness of international 
norms was made. Textbooks on International Law no longer 
have this type of theoretical approach, perhaps due to the 
consolidation of international law _ practices through 
International Organizations. Nevertheless, it is still possible to 
find arguments that oscillate around the observation of non- 
compliance and even indifference to the norms of international 
law. 

The paradox is that being indifferent to norms is a self- 
referential act of will, a sovereign act, the first assumption of a 
so-called international society. In these terms, the mutual 
recognition of legal capacities between states is a logical 
assumption of the viability of establishing formal relations in the 
sense of autonomous political wills. 

The doctrine of international law suggests that the issue of 
legitimacy from a legal perspective arises as a theoretical 


element concomitant with the very birth of international law 
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(Allott, 2001). 

In this regard, the emergence of a modern state system and the 
constitution of international law is a unique process of mutual 
recognition of legal persons who are aware of belonging to a 
community in terms of subjectivity or opinio juris. This 
introductory chapter of internationalist legal dogmatics points to 
the paradox; two of the most conspicuous elements of 
international law can simultaneously be the most controversial: 
state recognition and the binding nature of international law. 

On this topic, the divergence between scholars is evident. On the 


one hand, some claim that: 


“States are subjected to law from the moment, and from the moment only, at 
which they acquire the marks of a state”, 


that is, 


“A state is, and becomes, an international person through recognition only 
and exclusively”; 


position defended by Triepel, Le Normand, List, Lawrence, 
Wheaton, Anzilotti, Kelsen, Redslob, Lauterpacht (Chen, 1951). 
Contrary to this argument, it is argued, 


“le existence de |’Etat souverain est indépendante de sa reconaissance par les 
autres états. Cette reconnaissance est la finding du fait accompli, et c’en est 
aussi |’approbation”, 


a position defended among others by Vattel, Westlake, Moore, 
Brierly, Williams, Lorimer and Scelle (Chen, 1951). In any case, 
it isn't easy to imagine that a formal entity has full legal 
personality even if its rights have not yet been exercised until 


other entities recognize it. 
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Theories about the recognition of states are at the basis of what 
can be understood as the awareness of the obligation of 
international law. In this topic on the recognition of states, 
historically, the term legitimacy appears for the first time as 
applied to the theory of international law. The doctrine of 
legitimacy holds that: 


“(...) every government that comes to power in a country depends for its 
legality, not upon mere de facto possession, but upon its compliance with the 
established legal order of that country.” 


Such doctrine had been consistently held by early writers, 
including Grotius, and it was not until Vattel that the contrary 
doctrine of the facto was established” (Chen, 1951). 
The modern European nation-states born from the fragmentation 
of the Carolingian Holy Empire are based on the absolute status 
of monarchs who govern and remain in power based on the 
principle of dynastic legitimacy. Later, the principle acquired 
robustness in the argumentative formulations in the legal field 
with the republican revolutions in Europe that caused the protest 
by the royal families regarding the non-recognition of the 
revolutionary governments’. This principle is resumed by 
numerous authors, among them Hans Kelsen (Kelsen, 1949) and 
Carl Schmitt (Schmitt, 1991; Schmitt, 1993), in the legal context 
2In this regard, Ti-Chiang Chen mentions that on 6 July 1791, the German 
emperor invited the main powers of Europe to join him in the declaration that put an 
end to the scandal of usurpation based on the rebellion: “In a circular, issued on 
December 8, 1820, to their diplomatic representatives, the Austrian Prussian and 
Russian Sovereigns declared: “The Allied Monarchs being determined not to 


recognize a Government created by open revolt, could only negotiate with the person 
of the (Bourbon) King.” (Chen, 1951, 105). 
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to explain the constitutional ruptures carried out by revolutions 
(Brugger, Neumann, Kirste, 2008). The fundamental norm of 
Hans Kelsen and the recognition of the primacy of international 
law over national law has its foundation in this legal concern 
(Kelsen, 1920, 2008). In this context, legitimacy can be 
understood as a continuity solution for the rupture in legality. 

In the practice of international law, the principle of legitimacy 
has not been confined to applying recognition to governments in 
the usual way. It was also applied to recognizing separatist 
regimes that united peoples against their sovereigns. This 
principle was applied by Great Britain against Spain and 
Portugal, forming a significant obstacle to British recognition of 
Latin American states. In the practice of international law, the 
principle of legitimacy has not been confined to applying 
recognition to governments in the usual way. It was also applied 
to recognizing separatist regimes that united peoples against 
their sovereigns. This principle was applied by Great Britain 
against Spain and Portugal, forming a significant obstacle to 
British recognition of Latin American states. In the practice of 
international law, the principle of legitimacy has not been 
confined to applying recognition to governments in the usual 
way. It was also applied to recognizing separatist regimes that 
united peoples against their sovereigns. This principle was 


applied by Great Britain against Spain and Portugal, forming a 
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significant obstacle to British recognition of Latin American 
states. 

In the practice of international law, the principle of legitimacy 
has not been confined to applying recognition to governments in 
the usual way. It was also applied to recognizing separatist 
regimes that united peoples against their sovereigns. This 
principle was applied by Great Britain against Spain and 
Portugal, forming a significant obstacle to British recognition of 
Latin American states’. 

The consolidation and strength of the  constitutionalist 
movement at the beginning of the 20th century brought changes 
in the way of evaluating the legitimacy of a given power, that is, 
the recognition of the legality of a status quo even if it was the 
result of a rupture with the old constitutional order. This idea 
resonated in America, and in 1907 the Minister of Foreign 
Affairs of Ecuador proposed the doctrine that a power that arises 
through extra-constitutional means should not be recognized, an 
idea that outlined the Treaty signed between Costa Rica, 
Guatemala, Honduras, Nicaragua, and El Salvador, despite the 
US not being a state party, offered full political support to the 
idea (Chen, 1951). In this case, then the constitutional form is 
the prerequisite for the legitimacy of a new government as 


legitimate. 


3In this regard Ti-Chiang Chen apud Anglo-Spanish Treaty of January 14, 1809, 
the third additional article to the Treaty of Madrid of 5 July 1814. 
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Ti-Chiang Chen argues that, in any case, the record in the 
history of the terror carried out in the French Revolution and the 
recurrent political upheavals in Latin America lead one to 
believe that legitimacy, whether dynastic or constitutional, must 
have as justification the discouraging of revolutions and use of 
violence in contrast to the orderly legal process (Chen, 1951). 
He points out that even today, the principle of legitimacy is 
defended in terms of international law, taking as an example the 
case of Hyde, who argues that non-popular governments are 
subject to a short life and, in this case, could the international 
community less check the internal disorder than delay 
recognition and give moral support to the opposition (Chen, 
1951)*. 

According to Ti-Chiang Chen, the principle of legitimacy from 
the perspective of state recognition has at least three objections. 
First, one of the fundamental principles of international law is 
the right to choose one's own rules, free from internal 
interference. The second is that under no circumstances should a 
government be changed because states find the change illegal or 
unconstitutional. To this argument, he adds that no government 
on earth, with the dubious exception of Japan, has not come 
from a lineage broken in governmental legitimacy. The third is 


that the doctrine of legitimacy has often been used for political 


4In this passage, Chen refers to Charles Cheney Hyde (1873-1952), a prominent 
international law and diplomacy professor at Columbia University. 
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bargaining, and these circumstances can become a powerful 
weapon in the hands of ambitious states (Chen, 1951). 

It is interesting that Ti-Chiang Chen's contribution was 
completed as a manuscript in 1947 at the University of Oxford 
under the guidance of J. L. Brierly’ and that the author did not 
see the book published in 1951 due to his having to return to 
China to take up the post of assistant professor at Tsing Hua 
University in Peking. The People's Republic of China, at least 
until the 1970s, with the initiative of the United Kingdom in 
1971, would face the impasse of the international community 
regarding the recognition of the legitimate government. 

The recognition of states in the period after the Second World 
War became a major issue on the international agenda. The 
creation of the State of Israel, the war between the two Koreas, 
the Chinese revolution, and the independence movements 
against late colonialism in Africa demonstrate how much the 
issue of legitimacy can oscillate between power and norms. The 
lessons of international law also show that legitimacy can solve 
any conflict between the exercise of power and the continuity of 
the legal order, generally understood as the continuity of the 


constitutional order. This approximation of the concept of 


5J. L. Brierly writes in the Preface: “After completing this book Dr. Chen was 
obliged to leave this country to take the post of Associate professor (...), and he has 
therefore been unable to see the book though the press himself.” The editor also 
recorded a note: “It was therefore impossible for him to see it though the Press and 
bring to date by including those cases and incidents which had arisen between the date 
of writing and the setting of the type.” (apud Chen, 1951, XI and XV). 
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legitimacy from legal dogmatics demonstrates that the concept 
from the perspective of legal argumentation has two opposite 
meanings in the practice of contemporary international law: a 
constitutional or dynastic power that claims legitimacy through 
the argument of the rupture of order and of legality and a 
revolutionary power that establishes a new order based on the 
principle of the status quo. However, these approximations do 
not exhaust the meaning of the concept of legitimacy on the 
legal level, much less on the political level. 

A significant example is Resolution 242 of the Security Council 
of 22 November1967°, which obliges Israel to withdraw from 
the areas occupied in the Six Day War to recognize the creation 
of the Palestinian State (normative plan), which generated the 
political stalemate in the Security Council to ensure these norms 
and decisions taken within the framework of the United Nations 
(decision plan). It is recognized, however, that the semantic 
doubts surrounding Resolution 242 persist as an obstacle to 
implementing the decision. 

The semantic dispute, particularly about operative clause 1 (i), 
also due to the lack of congruence between the English and 
French versions, generates interpretations that question the 


content of the decision’. The political decision with validity in 


6Available at: http://unscr.com/en/resolutions/doc/242 Accessed on 03 May 2023. 
7The English text states “(i) Withdrawal of Israel armed forces from territories 
occupied in the recent conflict”; the text in French “Retrait des forces armées 
israéliennes des territoires occupés lors du récent conflict”. The omission of ‘the’ in 
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the normative field that determined the withdrawal of the Israeli 
presence from the territories occupied in the six-day war persists 
until today. Perhaps, in this case, indeterminacy is raised as a 
political strategy. The greater the controversy, the greater the 
likelihood of an allegation of indeterminacy rather than 
indeterminacy itself. It is observable in this case that the 
determination can be a characteristic resulting both from the 
semantic content of the norm and from the political process that 


creates it. 


Brief references on the Brazilian foreign policy regarding 
the Middle East 

In circumstances of political controversy, the Brazilian 
recognition of states was not easy for the diplomatic practices. 
Perhaps, since Brazil has a developing economy, it is urged, in 
times of uncertainty and change, to make its preferences and 
alignments understood. Sometimes the recognition of states 
highlight characteristics of the foreign policy of significant lines 
of action. The recognition of the states of China, Angola, 
Mozambique, East Timor, and Palestine represent significant 
episodes in the history of Brazilian foreign policy. Some 
specialists in the analysis of Brazilian foreign policy place great 


emphasis on these recognition (Seintenfus, 1994). 


the English version reactive to 'des' is one of the bases of the semantic dispute. 
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In order to understand Brazil's relations with Palestine, it is 
necessary to look at the historical itinerary of this relationship. 
Moreover, the Brazilian relationship with Israel cannot be left 
out of this memory exercise. Notwithstanding the game of 
political forces in the Middle East is not restricted to the 
disputes between Israel and Palestine, the most diverse countries 
with interests in this controversy can be observed from the 
perspectives of preferences, proximity, neutrality, cooperation, 
and rivalry by one of the two, verified in foreign policy 
practices. In this regard, the Brazilian vote that equated Zionism 
with racism (Seintenfus, 1994), the rapprochement with Arab 
countries that began in the 1970s (Cervo, 2008), the hosting of 
the Ist Summit of South American and Arab Countries in 2005 
in Brasilia (Ministério Das Relagées Exteriores, 2011) and the 
Brazilian position regarding Libya, can be read as political 
signals. 

Amado Cervo characterizes Brazil's relationship with the Arab 
countries as “presence, withdrawal, and return” (Cervo, 2008). 
This is because the rapprochement with the Arab countries 
promoted by Emesto Geisel, which even generated assertive 
postures concerning the creation of the Palestinian State, did not 


last beyond the eighties. 


“Brazil withdrew from the region and cooled relations because of US 
pressure and the first-world policy of Fernando Henrique Cardoso” (Cardoso, 
2008). 


However, Brazil resumed relations and no longer with the same 
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interests that punctuated the seventies and eighties. The 
Brazilian interest in peace processes in the Middle East, 
commercial possibilities, and the promotion of assertive images 
in high politics marks this inflection. In these terms, Cervo 
understands that the Ist Summit of South American and Arab 
Countries (Cupula America do Sul-Paises Arabes) revealed that 
Brazilian foreign policy is 


“skilled in producing consensus, universalist and tolerant, apologetic for the 
coexistence of differences, valuing self-determination and non-interference in 
internal affairs” (Cervo, 2008). 


In any case, Brazil's diplomatic, business, and cultural relations 
with the Arab countries are elements that enter into the decision 
processes of Brazil's relationship with Israel and the United 
States of America. It is noticeable that the diplomatic effort in 
stating that ties with Israel have been strengthened over the 
years and without prejudice to the initiatives of rapprochement 
with the Arab and Muslim world (Ministério Das Relacées 
Exteriores, 2011). 

The Brazilian interest in the Middle East is motivated by the 
desire for a more assertive posture towards international 
security, of which the Brazilian action in cases of a humanitarian 
catastrophe in Haiti is an example (Ministerio Das Relagdes 
Exteriores, 2011). After a campaign period for a permanent seat 
on the Security Council, the reform of the United Nations took 
place timidly, without changing the collective security system. 


A series of factors, which are not the object of this contribution, 
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such as international credibility, economic stability in the face of 
the 2008 financial crisis, and also fads regarding emerging 
countries, have recently caused a type of perception on the part 
of international elites of a consolidation of power on the part of 
Brazil, expressed-even vulgarly-in the expression global player. 

This perception generated opportunities in the international 
system. An example is the Norwegian interest in an ideological- 
executive partnership about international security, given that 
Brazil has developed its concept of plurilateralism (Marthoz, 
2010). However, the Brazilian position regarding the Middle 
East, particularly with Arab countries, does not seem to be 
casuistic or circumstantial. It is possible to identify political and 
legal consistencies in the history of Brazilian foreign policy, 


which will be addressed in the next topic. 


Brazilian Opinio Juris and the recognition of the Palestinian 
State 

The expression opinio iuris sive necessitatis is used, within the 
scope of International Law, to characterize the subjective 
element of custom, the awareness of the obligation of certain 
conduct. Quog Dinh, Pellet, and Daillier indicate that this is an 
invention of nineteenth-century doctrine, which is often difficult 
to isolate from the state's behavior, which leads judges to 


“telescoping” the demonstrations of material and psychological 
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elements (Quoq Dinh, Pellet, Daillier, 2003). Matter already 
treated by the most brilliant jurists, it seems that it is not 
necessary to enter into this dogmatic. Suffice it to note that the 
usual material evidence is manifestations of the personality of 
the state: diplomatic and presidential speeches and official 
statements. Itamaraty Legal Opinions, by themselves, may not 
constitute opinio juris, even though Browlie mentions opinions 
of official legal advisors as material sources of custom 
(Brownlie, 1997). Together with the unilateral acts of the state, 
they structure the evaluative foundations of the Brazilian posture 
in international society. 

There is a brief and efficient explanation by Ulfrid Neumann 
regarding Robert Alexy's Theory of Legal Argumentation. The 
central concept of legal argumentation theory is that the 
argument is an atom that, together with other atoms, forms 
complex molecules (arguments). Based on the analysis of the 
grounds of legal decisions, it is possible to reconstruct the 
argument regarding which grounds are relevant and which are 
irrelevant. Therefore, the Theory of Legal Argumentation can be 
understood as an analytical-descriptive discipline (Neumann, 
2008). These Neumann terms refer to the type of exercise 
carried out with the Legal Opinions of the Itamaraty, even more, 
in the case of argumentative structures that inform the Brazilian 


position and, therefore, arguments of opinio juris. 


American Yearbook of International Law-AYIL, vol.3, 2024 


436 


The Opinions analyzed concern the structuring of Brazilian legal 
conviction in matters of state recognition. The proposed period 
(1985-1990) was chosen based on the Declaration of 
Independence made by the Palestinian National Council in 
Algiers in 1988, which makes the period particularly decisive 
for forming legal convictions at the international level. 

The first Opinion is by Haroldo Valladao, dated 5 June 1961, on 
the tacit recognition of a State or Government and the tacit 
establishment of diplomatic relations. The thinking punctuating 
this Opinion reflects both Brazilian international commitments — 
the Convention on Rights and Duties of States* adopted by the 
Seventh International Conference of American States in 1933 — 
and the doctrinal understandings of Verdross, Sereni, and 
Accioly. This thought can be summarized in the following 
terms: 


“The recognition of a state is the establishment of official relations with it. 
(...) But there can be recognition, particularly when tacit, without establishing 
diplomatic relations in the precise and full sense, with the exchange of 
diplomatic agents officially accredited. The reciprocal is not understood: the 
establishment of diplomatic relations without recognition.” (Valladao, 1961)’ 


From this Opinion, it is emphasized that state recognition is a 


8Available at: https://treaties.un.org/pages/showDetails.aspx? 
objid=0800000280166aef. Accessed on 03 May 2024. 

9For the sake of this contribution's cohesion, Portuguese quotes are translated into 
English. The English versions are not official or authorized by the authors and 
publishers. The original (Portuguese) version of the Legal Opinion is as follows: “O 
reconhecimento dum Estado é a instituicgéo com o mesmo, de relagoes oficiais. (...), 
mas pode haver reconhecimento, particularmente quando tacito, sem estabelecimento 
de relagdes diplomaticas no sentido preciso e pleno, com a troca de agentes 
diplomaticos, oficialmente acreditados. O que nao se compreende é a reciproca: o 
estabelecimento de relagdes diplomaticas sem o reconhecimento.” 


American Yearbook of International Law-AYIL, vol.3, 2024 


437 


matter closely related to diplomatic law. Recognition can be 
tacit, but diplomatic relations require express mutual consent, 
given the set of formalities (agreements, lists, and credentials). 
By the way, the final text of the Vienna Convention on 
Diplomatic Relations had just been adopted, which gives this 
Opinion the characteristic of establishing pioneering positions’”. 
Incidentally, Haroldo Valladao notes that the 1928 Havana 
Convention allows for establishing consuls with express or tacit 
consent (Valladao, 2002a). 

The way this first Opinion seeks to understand state recognition 
(“institution of official relations’) is consistent with the detailed 
history of recognition of the Palestinian State by Brazil from the 
perspective of a historical gradient of political representations 
that did not have consensual legal status as a subject of 
international law, i.e., the Palestinian Authority. Before 
recognizing the Palestinian State, Brazil established formal 
relations with the Organization for the Liberation of Palestine- 
PLO and with the Delegation of the Palestinian Authority, even 
going so far as to attribute diplomatic privileges to their 
representatives, as will be seen in subsequent Opinions. 

Two years later, the matter to be submitted to the Legal Counsel 


of the Itamaraty, apart from the granting of visas to countries not 


10Vienna Convention on Diplomatic Relations, Vienna on 18 April 1961. Entered 
into force on 24 April 1964. United Nations, Treaty Series, vol. 500, p. 95. Available 
at: https://legal.un.org/ilc/texts/instruments/english/conventions/9_1_1961.pdf. 
Accessed: 27 April 2024. 
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de jure recognized by Brazil at the time: German Democratic 
Republic, People's Republic of China, People's Republic of 
Mongolia, Democratic Republic of Vietnam and the Democratic 
People's Republic of Korea. The then director of the Department 
of Immigration suggested regular treatment should be given to 
nationals of other countries regarding diplomatic visas or visas 
in ordinary passports. The Deputy Secretary General for Eastern 
Europe and Asia Affairs (who submitted the matter for an 
Opinion) raised the question of whether or not the granting of a 
diplomatic or official visa could lead to tacit recognition by 
Brazil. Haroldo Valladéo maintained what he called 'tradition,' 
that “the granting of a diplomatic visa does not cease to mean 
diplomatic contact”. (Valladao, 2002b). 

The recognition of the government of the People's Republic of 
China by the Brazilian government is the subject of the 
following Opinion to be analyzed, signed by Augusto de 
Rezende Rocha on 9 September 1974. It is not a question of 
opinio juris about recognizing or not, as this is a political 
decision. Furthermore, it is the political character that deserves 
the rescue of some historical data that place the recognition of 
the People's Republic of China as one of the most notorious 
unilateral acts in the history of Brazilian foreign policy. 

The Brazilian recognition of the People's Republic of China- 


PRC comes in the context of the events that led Brazil to the 
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military regime from '64 to '85. In fact, here, as will be seen 
below, there has been government recognition since Brazil 
recognized the Republic of China in April 1913, according to an 
excerpt from the Report published in the “Repertory of Brazilian 
Practice of Public International Law (Period 1899-1918)” 
(Trindade Cangado, 1986). In August 1961, vice-president Joao 
Goulart officially visited Beijing and sought to strengthen 
relations with the PRC within the scope of independent foreign 
policy. 

Leticia Pinheiro's study on diplomatic relations with the People's 
Republic of China records that Joao Goulart declared to the 
press that he would recognize the PRC at the XVI UN General 
Assembly. The UN recognized PRC as a sovereign state in the 
vote of the XX VI General Assembly in 1971, and Brazil stopped 
co-sponsoring the North American proposal that hindered the 
vote on the entry of the PRC (Pinheiro, 1993). 

The Brazilian government recognized the Government of the 
People's Republic of China as the representative government of 
the Chinese state on 15 August 1974. This recognition is about 
the recognition of the government since the recognition of the 
State was already constituted. Saraiva Guerreiro, submits to 
Opinion, doubts about the legal consequences in terms of 
properties of the state and agents. 


The Opinion assumes that the formal act of recognition is 
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political, as were the procrastinating acts of recognition (Rocha, 
1974). He recalls that, since 1950, UN jurists had already 
pointed out that the PRC responded more fully to the 
requirements to represent the Chinese state (Rocha, 1974). 
Based on Verdross recites that the effect of recognition by the 
UN indicates that it is a state in the sense of Public International 


Law (Verdross, 1959)''. Moreover, with Brierly, 


“if a state or a government effectively exists for the purposes of international 
law, their existence will always be de jure, and it is not in the interests of this 
law to find out how they were born.” (Rocha, 2004)”. 


In the field of the practice of foreign policy acts, the uncertainty 
that hovered concerned international acts - in particular, a Trade 
Agreement signed with Nationalist China - as well as the 
destination of the properties of the Diplomatic Mission. The 


Opinion recommended: 


“(...) hasten to denounce the current Trade Agreement (there have been 
changes in political circumstances), it must be done so that no objections are 
raised to its constitutive recognition and it can acquire full effectiveness and 
definitive contours. If you consent to the transfer of the properties of the 
government of Nationalist China for the full use and possession of the agents 
of the People's Government of China, it is because you will be giving its 
constitutive recognition the hard material and moral consequences that are 
necessarily inherent in it”. (Rocha, 2004)" 


11Aldred Verdross understands that the registration of a State in the UN makes its 
recognition effective by each of the Member-States who had not yet recognized it 
before because with the registration comes the expression that it is a State in the sense 
of International Law. Verdross uses the word “Aufnahme” which currently means 
registration. The official translation of the United Nations Charter into English speaks 
of “Admission”. 

12The original (Portuguese) version: “se um Estado ou um governo existem 
efetivamente para efeitos de Direito Internacional a sua existéncia sera sempre de jure 
e nao interessa a este direito averiguar como é que eles nasceram”. 

13The original (Portuguese) version: “apressar-se a denunciar o Acordo comercial 
vigente (houve mudangas nas circunstancias politicas), ha de fazé-lo para que nao se 
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In contrast to the recognition of the PRC, the recognition of the 
Palestinian State seems to go in the opposite direction of the 
general rule, mentioned by Rezende Rocha, of de jure 
recognition that follows de facto (Rocha, 1974). Brazil will 
recognize the Palestinian State, even considering that, in fact, 
the territorial domain of Jerusalem, Gaza Strip, Golan Heights, 
and West Bank is not Palestinian. 

Chinese recognition was considered declarative and in the 
process of becoming constitutive. recognition of the Palestinian 
State is declarative, but some of the constitutive effects were 
already in progress, given the prerogatives recognized by Brazil 
to the Palestinian Authority. A feature that brings the two cases 
together is the political force of recognition and the side effects 
on the partnerships and international cooperation system. 

In the case of China, Brazil internally recognized an issue that 
was already consensual at the United Nations, something that 
was already sufficiently depoliticized or legitimized in the 
political sphere. In the case of the Palestinian State, the theme 
remains highly politicized, although there is a legitimate 
argumentative foundation in the illegality of the areas occupied 


in the six-day war in 1967. 


levantem objegdes ao seu reconhecimento constitutivo e possa ele adquirir plena 
eficacia e contornos definitivos. Se consentir na transferéncia das propriedades do 
governo da China Nacionalista para pleno uso e posse dos agentes do governo Popular 
da China é porque estara dando a seu reconhecimento constitutivo as duras 
consequéncias materiais e morais que lhe sao necessariamente inerentes”. 


American Yearbook of International Law-AYIL, vol.3, 2024 


442 


In 1987, Anténio Augusto Cangado Trindade formulated a 
“short study” on Brazil's Positions on Government Recognition. 
In the following years, this Legal Adviser would formulate, until 
1990, five Opinions on gradual aspects of the question of 
Palestine: from the situation of the representation of the 
Organization for the Liberation of Palestine in Brazil (1988), 
passing through the establishment of a provisional Palestinian 
government in exile (1988a), the Proclamation of the 
Independent State of Palestine and the issue of representation in 
Brazil (1989), informative elements about the formation of the 
State of Palestine (1989a) and even an appreciation of Israel's 
arguments about the application in exile Palestinian case of the 
criteria for the characterization of the state in international law 
(1990). These Opinions form the backbone of the argumentative 
structure of the legal convictions regarding the recognition of 
the Delegation of Palestine and the State of Palestine in statu 
nascendi (Medeiros, 2004)". 

In particular, the Opinion on “Brazilian Positions on 
Government Recognition” of December 1987 is a milestone in 


the record of Brazilian opinio juris, although it does not dwell 


14In this paragraph and throughout the article, the Opinions were organized by 
year and in the order in which they were written. In 2004, the Opinions were 
published in a single volume, organized by Anténio Paulo Cachapuz de Medeiros. 
The references in this article indicate the Legal Advisers to the Ministry of Foreign 
Affairs of Brazil and the year of formulation of the Opinion to the detriment of the 
organizer, and the year of publication of the Opinions. All information is in the 
References at the end of this contribution. 
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on the case of the Palestinian State. In this, Can¢ado Trindade 
concludes that Brazil has historically excelled in assessing the 
country's internal situation. He also recalls that in 1930 a so- 
called Estrada doctrine emerged (attributed to the Mexican 


Chancellor at the time and author of the understanding) that: 


“it was intended that the act of recognition be replaced by the simple 
maintenance, or withdrawal, of diplomatic agents (given the change of 
government), - which, however, did not prevent the measure from being 
interpreted as tacit recognition, or not, of the new government”. (Trindade 
Cangado, 2002a)!° 


The Brazilian opinio juris was not guided by the Estrada 
doctrine. Cancgado Trindade registers Hildebrando Accioly's 
opposition and also the firm position in the mid-seventies, 
described in a telegram from Itamaraty to the Brazilian Embassy 
in Washington, expressing that: 


“Brazil does not adopt the Estrada Doctrine; requires the new Government to 
exercise effective control over the country and promise to fulfill the 
international obligations of the State”. (Trindade Cangado, 2002a). The result 
of the study is that Brazil has been averse to excesses of political expediency 
and sought to be guided by the verification of the factual requirements of the 
government's act of recognition” (Trindade Cangado, 2002a). 


The first Opinion of a legal adviser from the Itamaraty on 
Palestine is from March 1988, signed by Cangado Trindade. The 
Opinion was motivated by request from the PLO representative, 
Farid Suwwan, the First Secretary of the Arab League Mission 
in Brazil, for the PLO to be recognized as an autonomous 
Diplomatic Mission. Cangado Trindade surveyed that 48 

15The original (Portuguese) version: “pretendeu que se substituisse 0 ato do 
reconhecimento pela simples manutencao, ou retirada, de agentes diplomaticos (ante a 


mudanga de governo), - 0 que, no entanto, nao impedia que se interpretasse a medida 
como reconhecimento tacito, ou nao, do novo governo.” 
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countries (primarily Arab, Islamic, socialist, and those with a 
more militant tendency in the non-aligned movement) conferred 
diplomatic status to the PLO. 

In 46 countries, the PLO had no representation; in eight 
countries, it operated through an information office with 
diplomatic status. Brazil, Italy, and France granted the PLO 
diplomatic status, notwithstanding without mission autonomy, 
and in all other Latin American countries, the situation of the 
PLO was mitigated (Trindade Cangado, 2002b). 

At the time of the Brazilian recognition of the Palestinian State 
in 2010, the numbers of recognitions differed, as the Note of the 
Ministry of Foreign Affairs of Brazil disclosed (Ministerio das 
Relacdes Exteriores, 2011), which allows evaluating the data in 
perspective: “More than one hundred countries recognize the 
Palestinian State. Among these are all Arabs, the vast majority 
of Africans, Asians, and Eastern Europeans. Countries that 
maintain fluid relations with Israel — such as Russia, China, 
South Africa, and India, among others — recognize the 
Palestinian State. Brazil’s partners in IBSA and BRICS have 
already recognized Palestine”"®. 


According to Trindade, there were three “models” of the legal 


16The original (Portuguese) version: “Mais de cem paises reconhecem o Estado 
Palestino. Entre esses, todos os arabes, a grande maioria dos africanos, asiaticos e 
leste-europeus. Paises que mantém rela¢ées fluidas com Israel — como Russia, China, 
Africa do Sul e india, entre outros — reconhecem o Estado palestino. Todos os 
parceiros do Brasil no IBAS e no BRICS ja reconheceram a Palestina.” 
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treatment of the PLO: (i) the Spanish adopted the status of 
observer at the UN (gracefully Spain adopted a unique character 
of diplomatic privileges); 0 (ii) the Austrian adopted the 
diplomatic status of an Observer granted by some International 
Organizations to non-members and; the (111) Bolivian recognized 
only the inviolability of the headquarters, diplomatic bag, 
official registration of vehicles and inclusion in the diplomatic 
list. 

Faced with these trends, the Legal Adviser suggests that four 
elements should guide the Brazilian position: (i) the principle 
stated in the 1949 Geneva Protocol I, which extends the 
protection of humanitarian rights to combatants of national 
liberation movements; (ii) Resolution nr. 3,237 (XXIX) of 1974 
granting the PLO Observer status, which allowed the PLO to 
observe various conferences; (ili) the 1975 Vienna Convention 
dedicates its part IV to “observation delegations” and; (iv) a 
loophole provided by art. 19 (2) of the 1961 Vienna Convention 
on Diplomatic Relations, which provides for a figure called 
“charge d'affaires,” as an administrator of the representation, 
without political functions, without the status of Head of 
Mission, invested with quasi-diplomatic attributions (Trindade 
Cangado, 2002b). 

Trindade understands that there is a lack of titles to admit 


statehood to the PLO; it lacks the basic requirements (Trindade 
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Cancgado, 2002b). He points out that a satisfactory solution 
should be sought at the multilateral rather than the bilateral 
level. In more than one passage, he recalls the principle of 
effectiveness (Trindade Cangado, 2002b) in a certain continuity 
of previous convictions. Recognition is a political decision, not 
resolved by opinio juris, although this may indicate constraints 
and possibilities: 


“The recognition of the character of an (autonomous) diplomatic mission, full 
diplomatic status, to the Palestinian representation, would be a natural 
consequence of the future constitution of a Palestinian State. The day for that 
has not yet arrived (...) the proposals to change the current legal situation of 
the PLO representation in Brazil will have to be considered with the greatest 
prudence and caution.” (Trindade Cancado, 2002b)'’. 

Months later, an Opinion appears on the Brazilian position 


regarding the eventual establishment of a Palestinian provisional 
government in exile. He clarifies that recognition would imply, 
albeit tacitly, recognition of a Palestinian State. He recalls that 
Brazil has always considered recognition as a sovereign faculty, 


declaratory in nature and not constitutive: 


“The state, whose government is recognized, already exists. Its existence is 
not conditioned to the act of recognition (by the state), and even less to the 
recognition of the government” (Trindade Cangado, 2002b)'*. 


This notion seems to be reminiscent of that of J. L. Brierly: 


17The original (Portuguese) version: “O reconhecimento do carater de missao 
diplomatica (aut6noma), status diplomatico pleno, a representacao palestina, seria 
decorréncia natural de futura constituicéo de um Estado Palestino. Ainda nao ¢é 
chegado o dia para tal (...) as propostas de mudanga da atual situacao juridica da 
representacéo da OLP no Brasil, hao de ser consideradas com a maior prudéncia e 
cautela”. 

18The original (Portuguese) version: “O Estado, cujo governo é reconhecido, ja 
existe. Sua existéncia ndo se condiciona ao ato de reconhecimento (do Estado), e 
ainda menos do reconhecimento de governo”. 
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“A state may exist without being recognized, and if it does exist in fact, then 
whether or not it has been formally recognized by other states, it has a right 
to be treated by them as a state.” (Brierly, 1963). 


There were legal dilemmas to overcome to recognize a 
provisional government in exile. Brazil had established a 
position regarding the principle of effectiveness in terms of the 
effectiveness and stability of the new government and its 
willingness to accept and safeguard agreements, commitments, 
and obligations. Cangado Trindade points out that the doctrine 
understands by “government in exile” the continuity of an 
already constituted state. Furthermore, it resumes the themes of 
the previous Opinion on The issue of Government Recognition, 
Faced with the Duality of Powers, in the Transition Period and 
Institutional Instabilities in Lebanon: Elements for Brazil to 
Take a Position’? of 10/17/1988, where it describes criteria or 


tests of the principle of effectiveness (Brierly, 1963)”: 


“effective territorial control, consent of the governed, ability and purpose to 
comply with international obligations, control of public services, the 
obedience of the Armed Forces, binding to internal normative order, carrying 
out the normal functions of public authority.” (Trindade Cangado, 2002b)”’. 


In March 1989, it was time for Cangado Trindade to analyze 


19The original (Portuguese) version: “A questéo do Reconhecimento de Governo, 
Face a Dualidade de Poderes, no Periodo de Transigao e Instabilidades Institucionais 
no Libano: Elementos para a Tomada de Posigao do Brasil”. 

20In this regard, Brierly mentions: “an organized government, a defined territory, 
and such a degree of independence of control by any other state as to be capable of 
conducting its own international relations”. Trindade Cangado checklist seems to 
consolidate some updates. 

21 The original (Portuguese) version: “controle territorial efetivo, consentimento 
dos governados, capacidade e propdsito de cumprimento das _ obrigacdes 
internacionais, controle dos servigos publicos, obediéncia das Forgas Armadas, 
vinculacaéo a ordem normativa interna, realizacéo das fungdes normais da autoridade 
publica”. 
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The Proclamation of the Independent State of Palestine and the 
Question of the Legal Situation of the Representation of 
Palestine in Brazil’. In this, he distinguishes statehood from 
recognition and inserts the notion of nasciturus state, the 
argumentative element that recognizes a situation, a state ad 
futurum. (Trindade Cangado, 2002d). 

The Opinion that succeeded the latter (“Elements for 
Information to the President of the Republic on Aspects of the 
Question of the Formation of the New State of Palestine’) is 
dated 20 June 1989, and revolves around two questions: the 
current status of the PLO in Brazil and Brazil's position 
regarding the entry of the Palestinian State (recently proclaimed) 
into the World Health Organization-WHO. The first question is 
summarized in the following terms: (a) elevation of the status of 
the PLO representation to the category of Delegation of 
Palestine with the specification of privileges and immunities; (b) 
upgrade of the status of the PLO representative to Delegate of 
Palestine, (c) communication of the appointment and 
termination of duties of the Delegate of Palestine to the Ministry 
of Foreign Affairs of Brazil, and; (d) inclusion of the Palestinian 
Delegation in the Diplomatic List in a special category of “other 


representations.” 


22The original (Portuguese) version: ““A Proclamacéo do Estado Independente da 
Palestina e a Questéo da Situacdo Juridica da Representagao de Palestina no Brasil.” 

23The original (Portuguese) version: (“Elementos para Informac&o ao Presidente 
da Republica sobre aspectos da Questao da Formagao do Novo Estado da Palestina.” 
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As for joining the WHO, Trindade Cangado understands that, 


“eventual admission as a Member State of an international organization 
should not be confused with the act of recognition of the state” (Trindade 
Cangado, 2002d). 

This is because, 


“the admission of Member States is an act of the international organization 
and the recognition of a different state is a discretionary act of each state in 
terms of bilateral relations”’’ (Trindade Cangado, 2002d; Trindade Cancado, 
2002e). 

Interestingly, this statement disagrees with that of Augusto de 


Rezende Rocha in the Opinion-already mentioned-of September 
1961, on the effect of recognizing the PRC as a full member of 
the UN, which 


“would indicate that it is a state in the sense of International Law Public 
(Rocha, 2004). 
This Opinion caracterizes the transition of the political 


2926 


representation in Brazil of the “Palestinian Issue” from the PLO 
to the Palestinian Delegation and the Adviser’s attempt to 
consolidate caution and prudence in guiding the recognition of 
the Palestinian State. It is already possible to identify de jure 
elements that contemplate administrative similarities between 
the Delegation and what would be a Diplomatic Mission, 
including granting privileges and immunities. It is possible to 
observe that Brazilian recognition starts from de jure (privileges 

24The original (Portuguese) version: “eventual admisséo como Estado Membro 
de uma organizacao internacional nao ha de ser confundida com o ato de 
reconhecimento de Estado.” 

25The original (Portuguese) version: “a admisséo de Estado-membros é ato da 
organizacao internacional e o reconhecimento de Estado, distinto, ¢ ato discricionario 
de cada Estado no plano das relagées bilaterais.” 


26The original (Portuguese) version: “indicaria trata-se de um Estado no sentido 
do DIP.” 
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and immunities) to de facto (principle of effectiveness) in terms 
of the statehood tests proposed by Cangado Trindade. Therefore, 
in this Opinion, it is recommended that the Brazilian Delegation 
abstains from voting on the proposed admission of Palestine to 
the WHO, including to preserve the future decision on state 
recognition (Trindade Cangado, 2002d). 

The latest Opinion to be analyzed in this contribution dates from 
January 1990, and it has an interesting context that is worth 
revisiting. The Opinion of Cangado Trindade on The 
Proclamation of the Independent State of Palestine and the issue 
of the Legal Situation of the Representation of Palestine in 
Brazil’? was an analysis of a document sent by the PLO to 
Itamaraty, called “Legal Basis of the Proclamation of the 
Independent State of Palestine.” The Israeli Embassy reacted 
and forwarded its statement, “PLO/Palestine and the criteria for 
Statehood in International Law””*, for a similar analysis. 


The arguments of the Israeli Embassy show that: 


“the proclaimed State of Palestine lacks the fulfillment of cumulative and 
interdependent criteria necessary to create conditions for the characterization 
of a state of international law” (Trindade Cangado, 2002f). 


It also argues that there is no independence, government power, 
and control over the territory, which does not meet the 
requirements of a permanent population or a stable and 
27The original (Portuguese) version: ““A Proclamacéo do Estado Independente da 
Palestina e a questao da Situagao Juridica da Representagao da Palestina no Brasil.” 
28In the original (Portuguese) version, respectively, “Bases Juridicas da 


Proclamagaéo do Estado Independente da Palestina”, and “PLO/Palestine and the 
criteria for Statehood in International Law.” 
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organized community. A. A. Cangado Trindade asks: 


“if Israel would evoke the same arguments and criteria, with the same 
vehemence, four decades ago, at the time of its creation as a state? (...) Could 
it not be argued that the Palestinian right to existence and a common life is as 
ingrained as the corresponding Israeli right?” (Trindade Cangado, 2002f)”. 


Finally, Cancado Trindade lists two facts that contribute to the 
structuring of the recognition of Palestine: (1) an agreement for 
the exchange of prisoners concluded between Israel and 
Palestinian organizations, and (ii) the admission of the PLO in 
the debates of the UN Security Council, on the situation in the 
Arab territories occupied by Israel. These are not compelling 
arguments that legally support state recognition. These are 
arguments in response to a document from the Israeli Embassy, 
which Trindade understands to appear to intend and insist on 
making people believe that Palestine is a non-state entity. The 
argument that both recognition of the Palestinian State was the 
same as that of the 1989 Opinion on the provisional 
government: although not recognizing the Palestinian State as 
such-pending the complete territorial delimitation and the formal 
and defined constitution of the Palestinian “Provisional 
Government”-it allowed to the Brazilian state to express 
recognition of the new situation and a state in statu nascendi” 
(Trindade Cangado, 2002f). 
Twenty years after this latest Opinion, in December 2010, the 
29The original (Portuguese) version: “se Israel evocaria os mesmos argumentos e 
critérios, com a mesma veeméncia, ha quatro décadas, a época de sua criagéo como 


Estado? (...) Nao se poderia argumentar que o direito palestino a existéncia, a um 
viver comum, é tao arraigada quanto o direito israelense correspondente?” 
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Brazilian government recognized the Palestinian State according 
to the borders before the six-day war in 1967. In 2004, the 
Brazilian State established a Representation Office in Ramala, 
and it is possible to relate this fact to the Estrada Doctrine: the 
maintenance (or withdrawal) of diplomatic agents as a unilateral 
act of State recognition. By the way, Brazil did not adopt the 
Estrada Doctrine in favor of the principle of effectiveness 
(Trindade Cangado, 2002a). 

The recognition was made through a letter from President Luis 
Inacio Lula da Silva to the President of the Palestinian 
Authority, Mahmoud Abbas (Ministério Das _ Relacdes 
Exteriores, 2011). The letter regarding recognition by the 
Brazilian government of the Palestinian State within the 1967 
borders, dated 3 December 2010, assesses that the stance is 
consistent with Brazil's historical willingness to contribute to the 


peace processes between Israel and Palestine. 


Conclusions 

This contribution examined the construction of Brazilian legal 
arguments regarding the recognition of the State of Palestine. To 
this end, the Opinions of the Legal Advisers to the Ministry of 
Foreign Affairs of Brazil were analyzed, emphasizing Opinions 
from 1985 to 1990, which constitute the main discursive content 


of the position of the Brazilian State regarding the Palestine 
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State. Therefore, these Opinions were treated as opinio juris, in 
the sense of “conviction”, or “psychological element”, or opinio 
juris sive necessitatis of a given state's legal obligation 
(subjective element of customary international law). 

This research allows addressing three topics. The first is that 
Brazil has developed a legal tradition of positions on state 
recognition based on the principle of effectiveness. The second 
is that in the case of Palestine, state recognition shifts from de 
jure to de facto recognition since the question of the territories 
occupied in the six-day war has not yet been fully resolved. The 
third is that Brazil seems to break with specific legal 
proceedings developed in the second half of the eighties. The 
measure of trying to answer the question of state recognition at 
the multilateral level - and not bilaterally or unilaterally - ended 
up not being the Brazilian option in 2010. The proof is the 
Brazilian unilateral recognition of Palestine before 
accomplishing the statehood titles. In this regard, reaffirming, 


Brazil sought to 


“ouide itself by verifying the factual prerequisites of the act of recognition of 
government” (Trindade Cangado, 2002a). 


Reading the Legal Opinions of the Itamaraty Advisers and the 
practice of foreign policy makes it possible to recognize certain 
boundaries between politics and law. Far from entering into 
theoretical contortions about the dualism between politics and 


law, the will and decision of the sovereign act to recognize the 
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state and the government are essentially political moments, 
despite formal legal frameworks. The gestures, the signs that 
externalize, and the fulfillment of rituality confer legal 
consequences. 

The Opinions of the Legal Advisers of the Itamaraty 
demonstrate that the Brazilian state decided to recognize the 
Palestinian State de jure, without satisfactorily holding the 
criteria of the principle of effectiveness. As a matter of fact, it 
had already recognized several elements of statehood decades 
before when it recognized the status of the Palestinian 


Delegation as equivalent to diplomatic imunities and privileges. 
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